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Rule 53.03 (2.1) requires that an expert furnish the Court (and the 

adverse party) with additional information, notably:  

 

1. the instructions provided to the expert in relation to the 

proceeding;  

2. a list of every document, if any, relied on by the expert in 

forming their opinion, and  

3. an acknowledgment of the expert’s duty form. 

 

Application of Rule 53.03 



 
 

The Rules of Civil Procedure anticipate an expert’s non-
compliance but only with respect to Rule 53.03 (3), in Rule 53.08: 
 

1. If evidence is admissible only with leave of the trial judge 
under a provision listed in subrule (2), leave shall be granted 
on such terms as are just and with an adjournment if 
necessary, unless to do so will cause prejudice to the opposite 
party or will cause undue delay in the conduct of the trial. 

2. Subrule (1) applies with respect to the following provisions: 

       …5. Subrule 53.03 (3) failure to serve experts report. 



 
 

A note on the common law regarding the 

admissibility of expert evidence 
Admissibility depends on both Rule 53.03 compliance and the 
common law threshold test. 

The test regarding the admissibility of expert opinion evidence was 
articulated by the Supreme Court of Canada in Mohan and is now 
firmly entrenched in the common law.   

The case law since Mohan has been clear that the role of the trial 
judge is to be the gatekeeper of expert opinion evidence. 

To pass the test as set out in Mohan, expert evidence must be: 

a) relevant;  

b) necessary in assisting the trier of fact;  

c) properly qualified; and  

d) must not be caught by an exclusionary rule. 
 



 
 

Moore v. Getahun, 2014 ONSC 237 

• Medical malpractice case involving the use of casts in high 

energy traumatic injuries and the development of compartment 

syndrome. 

• Opinion evidence from treating physicians and experts. 

• As preliminary matters, Justice Wilson was required to rule on 

the admissibility of these opinions. 

• What should the Court do when faced with a party who wishes to 

tender opinion evidence from an expert whose report does not 

comply with Rule 53.03? 

 
 



 
 

• Justice Wilson followed the Divisional Court reasoning 

Westerhof v. Gee Estate, 2013 ONSC 2093. 

• There is strict compliance with Rule 53.03 for opinion 

evidence to be accepted by the court. 

• Gone are the days of allowing more opinion evidence to be 

entered and assigning variable weight. 

• This approach is in keeping with common law “gatekeeper” 

requirement. 

 



 
 

• Unless there is a report that complies with Rule 53.03 opinion 

evidence will not be allowed. 

• However, opinions relating to diagnosis and treatment will be 

permitted as res gestae (the fact that a thing was done) but not 

for the truth of the opinion. 

• In this manner, the course of treatment may be explained by the 

underlying opinion. 

 

 

1. Opinions from the Treating Practitioners 



 
 

• These are no longer permitted 

• Instructions must be disclosed 

• Clarification of an issue? 

• In writing and also disclosed 

• Rationale: this type of conferencing undermines neutrality 

• There is concern with difficulties associated with not being able to 

have frank discussions between counsel and experts 

• Grammar, spelling 

• Understanding the issue correctly 

• The expert’s failure to address the issue or opining beyond the scope 

of expertise 

 

 

2. Lawyer’s consultations with experts 



 
 

• Whether the underlying opinion is correct remains undetermined. 

• Typically, opinions regarding the ultimate issue would not be 

permitted. 

• Lawyers will need to be clear and explicit in their instructions. 

• Experts need to pay close attention to the instructing letter. 

• Experts will also need to be educated in respect of the court’s 

expectations. 

 



 
 

• Justice Wilson felt that the interests of justice would be served 
best if the experts could “meet and confer” to: 

• Narrow factual disputes   

• Narrow/clarify issues 

• Authority: Justice Osborne, Civil Justice Reform Project: 
Summary of Findings and Recommendations, Rules 
20.05(2)(k) and 50.07(1)(c) 

• Counsel disagreed since the suggestion arose during the trial 

 

 

 

 

3. Hot-tubbing 



 
 

• Rule 20.05(2)(k) pertains to Summary Judgment Motions. 

• Rule 50.07(1)(c) pertains to pre-trials. 

• However it was clear that the parties would  have benefited 

from this. 

• Justice Wilson acknowledged that this approach is more of a 

trial management issue 

 



 
 4. Scope of Opinion 

• Once an expert has been qualified and is permitted to offer 

opinion evidence so long as the “substance” is in the report (R. 

53.03). 

• Wilson, J. followed the existing case law and concluded that 

“substance” must be interpreted in a robust, practical fashion to 

ensure that the trier of fact has the full benefit of the expert's 

opinion without raising completely unrelated new issues that 

would take the opposing party by surprise. 



 
 

5. Use of the Report at Trial 
 • Common Law: the report is not entered as evidence if the 

expert gives viva voce evidence. 

• Justice Wilson deferred to the Civil Rules Committee or a 

higher court. 

• She considered the viva voce evidence for its truth. 

• However, where there was a conflict between the evidence at 

trial and the contents of the expert report  or if there were 

omissions in the report compared to the evidence at trial, the 

contents of the report were admissible and relevant to assess 

the reliability and credibility of the experts opinion. 
 



 
 

• Rule 53.03 is to be applied strictly. 

• Where there is no Rule 53.03 compliance, treating health care 

practitioners’ opinions are used to explain a course of action: the 

opinion is allowed res gestae, not for its truth. 

• No consultations between expert and counsel unless documented 

and disclosed. 

• Hot-tubbing will likely figure more prominently. 

• Once permitted to give opinion evidence, the expert has wide berth 

so long as it falls within the ambit of “substance”. 

• Where viva voce evidence is allowed the contents of a report are 

admissible and relevant to assess the reliability and credibility of 

the experts opinion. 

 

Summary 
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